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1. P r i o r  d e c i s i o n  t h a t  a w a r d e e ' s  proposal m e t  
r e q u e s t  f o r  p r o p o s a l s  pe r fo rmance -based  s p e c i -  
f i c a t i o n  is a f f i rmed  b e c a u s e  p ro tes te r  h a s  n o t  
shown t h a t  d e c i s i o n  w a s  e r r o n e o u s .  

2. Protester which f a i l e d  t o  p r o v e  t h a t  a g e n c y ' s  
t e c h n i c a l  e v a l u a t i o n  was u n r e a s o n a b l e  c a n n o t  
p r o v i d e  e v i d e n c e  i n  reques t  f o r  r e c o n s i d e r a t i o n  
t h a t  was a v a i l a b l e  d u r i n g  i n i t i a l  c o n s i d e r a t i o n  
o f  p r o t e s t  and which  s h o u l d  have  been  p r e s e n t e d  
a t  t h a t  t i m e .  

S o l a r w e s t  E lec t r ic  ( S o l a r w e s t )  r e q u e s t s  t h a t  w e  
r e c o n s i d e r  our d e c i s i o n  i n  S o l a r e x  C o r p o r a t i o n ;  Solarwest 
C o r p o r a t i o n ,  -_I €3-207573, 5-207573.2,  December 10, 1982, 82-2 
CPD 521,  w h i c h  d e n i e d  a p ro te s t  a g a i n s t  a n  award to 
S o l e n e r g y  C o r p o r a t i o n  u n d e r  request f o r  p r o p o s a l s  ( R F P )  
N o .  8000-82-02 i s s u e d  by  t h e  N a t i o n a l  P a r k  S e r v i c e ,  Wes te rn  
R e g i o n a l  O f f i c e ,  Depa r tmen t  of t h e  I n t e r i o r  ( I n t e r i o r )  . 

--- -----_I_---- 

F o r  t h e  r e a s o n s  which  f o l l o w ,  w e  a f f i r m  t h e  d e c i s i o n .  

The RFP was f o r  a so la r  e lec t r ic  p h o t o v o l t a i c  power 
s y s t e m  p r i n c i p a l l y  c o n s i s t i n g  of a n  a r r a y  of p h o t o v o l t a i c  
( s o l a r )  c e l l s ,  a b a t t e r y  s y s t e m  to  s tore  e l e c t r i c a l  e n e r g y  
f o r  u s e  when a d e q u a t e  s u n l i g h t  w a s  u n a v a i l a b l e ,  and backup  
d i e s e l  g e n e r a t o r s .  The s y s t e m  was to be i n s t a l l e d  a t  
Anacapa I s l a n d ,  C a l i f o r n i a .  The RFP r e q u i r e d  t h a t  t h e  
s y s t e m  s u p p o r t  a n  a v e r a g e  c o n t i n u o u s  l o a d  o f  1 , 0 0 0  wat t s  
(1 kW). We h e l d  t h a t  S o l e n e r g y ' s  p r o p o s e d  u s e  of t h e  d i e se l  
g e n e r a t o r s  to  s u p p o r t  a p a r t  of t h e  1-kW r e q u i r e m e n t  w a s  i n  
a c c o r d  w i t h  t h e  i?FP b e c a u s e  t h e  d i e s e i  g e n e r a t o r s  were a 
requi red  p a r t  of t h e  system. As a b a s i s  f o r  t h i s  d e t e r m i n a -  
t i o n ,  w e  n o t e d  t h a t  t h e  s p e c i f i c a t i o n s  required t h a t  t h e  
s y s t e m  i n c l u d e  "load management s w i t c h i n g  equ ipmen t  f o r  
back-up d i e s e l  g e n e r a t o r s "  and t h a t  amendment 2 r equ i r ed  
t h a t  "Solar  b a t t e r y  c h a r g i n g  u s i n g  t h e  d i e se l  g e n e r a t o r s  
s h a l l  be i n c l u d e d  . 'I 
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S o l a r w e s t  a r g u e s  t h a t  t h e  d iese l  g e n e r a t o r s  were n o t  a 
p a r t  o f  t h e  s y s t e m  t o  be p r o c u r e d ,  b u t  r a t h e r  a p a r t  o f  
Anacapa I s l a n d ' s  e x i s t i n g  sys t em.  S o l a r w e s t  c o n t e n d s  t h a t  
t h e  s o l i c i t a t i o n  r e f e r r e d  t o  t h e  d iese l  g e n e r a t o r s  a s  a 
means o f  d e s c r i b i n g  t h e  o p e r a t i o n  o f  "load management 
equ ipmen t"  and " b a t t e r y  c h a r g i n g . "  

W e  i n i t i a l l y  n o t e  t h a t  t h i s  is t h e  f i r s t  t i m e  t h a t  
S o l a r w e s t  h a s  r a i s e d  t h i s  argument .  Dur ing  t h e  pendency o f  
t h e  p r o t e s t ,  Solarwest i n s t e a d  a r g u e d  t h a t  t h e  RFP requi red  
t h e  1-kW r e q u i r e m e n t  t o  be e x c l u s i v e l y  s u p p o r t e d  by  t h e  
p h o t o v o l t a i c  a r r a y .  We n e v e r t h e l e s s  gave  c a r e f u l  c o n s i d e r -  
a t i o n  t o  t h e  s o l i c i t a t i o n ' s  l anguage  and r ema in  o f  t h e  v iew 
t h a t  t h e  RFP required t h a t  t h e  d i e s e l  g e n e r a t o r s  ( e v e n  i f  
Government - furn ished  e q u i p m e n t )  be a p a r t  o f  t h e  photo- 
v o l t a i c  sys tem.  

Solarwest c o n t e n d s  t h a t  t h e  d iese l  g e n e r a t o r s  c o u l d  n o t  
be used  b e c a u s e  t h e  RFP i n t e n d e d  t h a t  a p h o t o v o l t a i c  s y s t e m  
ra ther  t h a n  a d i e se l  g e n e r a t o r  sys t em support  t h e  1-kW 
r e q u i r e m e n t .  Solarwest a r g u e s  t h a t  o u r  d e c i s i o n  would 
have  allowed I n t e r i o r  t o  a c c e p t  any  s y s t e m  which was n o t  
e x p r e s s l y  p r o h i b i t e d  by t h e  RFP. W e  d i s a g r e e .  The  requi re -  
ment t h a t  t h e  procured s y s t e m  s u p p o r t  a c o n t i n u o u s  load 
of 1-kW was a pe r fo rmance -based  s p e c i f i c a t i o n .  While  
per formance-based  s p e c i f i c a t i o n s  p r o v i d e  g r e a t e r  l a t i t u d e  i n  
t h e  manner i n  which o f f e r o r s  may p e r f o r m  t h e  r e q u i r e d  t a s k  
t h a n  d e f i n i t i v e  s p e c i f i c a t i o n s ,  o f f e r o r s  m u s t  s t i l l  meet t h e  
RFP's m i n i m u m  requirements .  See A .  B. Dick Company, 
B-207194.2, November 29 ,  1982, 82-2 C P D  478. The  RFP 
r e q u i r e d  t h a t  " t h e  s y s t e m "  i n c l u d e  diesel  g e n e r a t o r s .  A s  a 
r e q u i r e d  p a r t  o f  t h e  s y s t e m ,  t h e  d iese l  g e n e r a t o r s  c o u l d  be 
u s e d ,  i n  c o n j u n c t i o n  w i t h  o t h e r  r e q u i r e d  p a r t s  o f  t h e  
s y s t e m ,  t o  meet t h e  pe r fo rmance -based  s p e c i f i c a t i o n .  

-- ___--I_----- 

I n t e r i o r  a g r e e d  w i t h  S o l e n e r g y ' s  d e t e r m i n a t i o n  t h a t  t h e  
e f f e c t i v e  m a i n t e n a n c e  o f  t h e  d i e s e l  g e n e r a t o r s  requi red  t h a t  
t h e y  b e  p e r i o d i c a l l y  o p e r a t e d .  S o l e n e r g y  would u s e  t h e  
m a i n t e n a n c e  e n e r g y  to  s u p p o r t  a p a r t  o f  t h e  1-kW requi re -  
ment. W e  n o t e d  t h a t  S o l e n e r g y  wou ld  n o t  r e l y  on t h e  d i e s e l  
g e n e r a t o r s  any  more t h a n  n e c e s s a r y  to  i n s u r e  t h e i r  e f f e c t i v e  
operat ion.  S o l a r w e s t  c o n t e n d s  t h i s  i s  i n c o r r e c t .  Solarwest 
h a s  p r o v i d e d  a 1980 d r a f t  report from t h e  U n i v e r s i t y  o f  
C a l i f o r n i a ,  S a n t a  Barbara,  r e g a r d i n g  Anacapa I s l a n d ' s  e n e r g y  
needs .  Solarwest a l s o  c i tes  S t a t e  o f  C a l i f o r n i a  s t a t u t e s  
and r e g u l a t i o n s  r e g a r d i n g  t h e  ma in tenance  t e s t  o p e r a t i o n  of 
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emergency  g e n e r a t o r s  a t  h e a l t h  care f a c i l i t i e s .  S o l a r w e s t  
a r g u e s  t h a t  t h e  f a c t  t h a t  S o l e n e r g y  would r u n  m a i n t e n a n c e  
tes ts  i n  e x c e s s  o f  w h a t  is n e c e s s a r y  to  o p e r a t e  emergency  
g e n e r a t o r s  a t  h e a l t h  care  f a c i l i t i e s  p r o v e s  t h a t  S o l e n e r g y  
would u s e  t h e  d i e s e l  g e n e r a t o r s  to  p r o v i d e  more t h a n  
m a i n t e n a n c e  e n e r g y .  

We w i l l  n o t  c o n s i d e r  t h i s  i n f o r m a t i o n  b e c a u s e  it 
appears t h a t  i t  was a v a i l a b l e  d u r i n g  o u r  i n i t i a l  c o n s i d e r -  
a t i o n  of t h e  p ro t e s t  and  c o u l d  have  b e e n  p r o v i d e d  a t  t h a t  
t i m e  . 

Our Bid P r o t e s t  P r o c e d u r e s ,  4 C.F.R. 5 2 1 . 9 ( a )  ( 1 9 8 2 ) ,  
r e q u i r e  t h a t  r e q u e s t s  f o r  r e c o n s i d e r a t i o n  c o n t a i n  a d e t a i l e d  
s t a t e m e n t  of t h e  f a c t u a l  a n d  l e g a l  g r o u n d s  f o r  s u c h  a c t i o n .  
I n  a d d i t i o n ,  t h e  r e q u e s t  m u s t  s p e c i f y  a n y  errors o f  law made 
or  i n f o r m a t i o n  n o t  p r e v i o u s l y  c o n s i d e r e d  by our O f f i c e .  
Space Age E n g i n e e r i n g ,  1 n c . - - R e c o n s i d e r a t i o n ,  B-205594.3, 
September 2 4 ,  1982 ,  82-2 C P D  269. I n f o r m a t i o n  n o t  pre- 
v i o u s l y  c o n s i d e r e d  refers to t h a t  which  a p a r t y  b e l i e v e s  may 
have  b e e n  o v e r l o o k e d  by our  O f f i c e  or t o  i n f o r m a t i o n  t o  
which  a p a r t y  d i d  n o t  h a v e  access  d u r i n g  t h e  pendency  of t h e  
o r i g i n a l  protest ;  a d d i t i o n a l  i n f o r m a t i o n  o b t a i n e d  u n d e r  a 
Freedom o f  I n f o r n a t i o n  A c t  r e q u e s t  would b e  an  example o f  
t h e  l a t t e r .  Any o ther  i n t e r p r e t a t i o n  would permit a pro- 
t es te r ,  a n  a g e n c y  or i n t e r e s t e d  p a r t y  t o  p r e s e n t  i n f o r m a t i o n  
t o  o u r  O f f i c e  p i e c e m e a l ,  d i s r u p t i n g  a p r o c u r e m e n t  f o r  a n  
i n d e f i n i t e  t i m e .  I d . ;  B&M Mar ine  Repairs ,  I n c .  -- R e q u e s t  --- 
----I f o r  R e c o n s i d e r a t i o n ,  - 8-202966.2,  F e b r u a r y  1 6 ,  1982 ,  82-1 C P D  
131. 

I-----II_- -__I_-- ------------- 

=------_I_----- 

I n t e r i o r ' s  d e t e r m i n a t i o n  r e g a r d i n g  t h e  m a i n t e n a n c e  
opera t ion  of t h e  diesel  g e n e r a t o r s  is a t e c h n i c a l  j udgmen t  
which  w i l l  n o t  b e  d i s t u r b e d  b y  o u r  O f f i c e  a b s e n t  a , c l e a r  
showing b y  t h e  p ro t e s t e r  t h a t  t h e  a g e n c y  acted a r b i t r a r i l y  
or u n r e a s o n a b l y  o r  o t h e r w i s e  v i o l a t e d  p r o c u r e m e n t  s t a t u t e s  
or r e g u l a t i o n s .  See H o l m e s  and N a r v e r ,  I n c . ,  B-206138, 
J a n u a r y  11, 1983 ,  83-1 C P D  27.  W e  had no  i n f o r m a t i o n  d u r i n g  
o u r  i n i t i a l  c o n s i d e r a t i o n  o f  t h e  p r o t e s t  which  would have  
g i v e n  u s  any  r e a s o n  t o  b e l i e v e  t h a t  I n t e r i o r ' s  t e c h n i c a l  
judgment  r e g a r d i n g  t h e  d i e s e l  g e n e r a t o r s  m a i n t e n a n c e  
r e q u i r e m e n t s  was u n r e a s o n a b l e .  Solarwest knew of I n t e r i o r ' s  
p o s i t i o n  d u r i n g  o u r  i n i t i a l  c o n s i d e r a t i o n  of t h e  protest  and  
s h o u l d  have  p r o v i d e d  t h e  i n f o r m a t i o n  i t  h a s  now s u b m i t t e d  a t  

- --__I- - ----- ---- 
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t h a t  t i m e .  P a r t i e s  t o  a pro tes t  t h a t  w i t h h o l d  or  f a i l  t o  
s u b m i t  a l l  r e l e v a n t  i n f o r m a t i o n  t o  o u r  O f f i c e  i n  t h e  expec- 
t a t i o n  t h a t  our O f f i c e  w i l l  draw c o n c l u s i o n s  b e n e f i c i a l  t o  
them d o  so a t  t h e i r  own p e r i l ,  s i n c e  i t  is  n o t  o u r  f u n c t i o n  
or p r o v i n c e  to  prepare for p a r t i e s  to  a pro tes t  d e f e n s e s  t o  
or p o s i t i o n s  on a l l e g a t i o n s  c l e a r l y  r a i sed .  
C o r p o r a t i o n - - R e c o n s i d e r a t i o n ,  B-205501.2,  J a n u a r y  1 7 ,  1 9 8 3 ,  

.----- SAFE E x p o r t  

83-1 CPD 40. 
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